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THE ABOLISHMENT OF PRIVATE CORPO- 
RATIONS AS A REMEDY IN TRUST 
LEGISLATION AND FOR THE INSPIR- 
ING OF INDIVIDUAL EFFORT. 


The Honorable Henry §. Priest, one 
of the most prominent corporation law- 
yers in the land, rather startled legal 
circles with the views he expressed in 
a recent address to -a graduating class 
of a St. Louis College of Law. 

After challenging the right of a state 
to give corporate life to a purely pri- 
vate business enterprise, he broadly de- 
clared that: “This, in my judgment, is 
the cause, the primary and responsible 
cause, of that industrial condition at 
which is fruitlessly levelled the actual 
and potential anti-trust legislation that 
fills, and is likely to fill, the state and na- 
ional statutes.” 

lle then rather graphically portrays 
the evil influences of corporate organiza- 
tion in weakening personal and financial 
responsibility and in deadening personal 
effort to achieve success and again 
speaks broadly as follows: “If Congress 
has the power, under its authority to 
regulate commerce, to legislate upon the 
instruments of commerce and the char- 
acter of those engaged in it, it could, 
by a single section of enactment, draw 
the teeth of every threatening combina- 
tion, by prohibiting any corporation, or- 
ganized for the purpose of conducting 
a private business, from engaging in 
interstate commerce.” 

This sweeping language appears to us 
to show, that the gentleman has merely 
supposed that the instrument, which 
business conditions use in the perpetra- 
tion of wrong, constitutes the evil he 
deplores. The late Mr. Pierpont Morgan 
needed no corporations to enable him to 
dominate the world of finance. His 
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genius consisted in using the means that 
were convenient to effectuate his will. 
Ilad it not have been corporations, it 
would have been boards of trustees, and 
had there been no boards of trustees he 
would have pulled his strings and made 
partnerships dance to his will. = Mr. 
Priest seems to have mistaken an inci- 
dental result as a cause. 

In his exhortation on causes of gov- 
ernmental interference in the purely per- 
sonal business affairs of every day life, 
he seems to concede that corporations 
are a necessity for the management of 
affairs in which the public have an in- 
terest, as for example, a gas company 


ra strect railroad. But when he con- 


cedes that, he quite nearly allows that 
in jarge enterprises of purely private 
business, some means should be provid- 
ed by law for aggregated capital to en- 
vage therein. lf the gentleman would 
go back some two hundred years ago, to 
when the “Mississippi Bubble” brought 
its scandal on England, he would learn, 
that the formation of that scheme was 
thought infinitely worse than incorporat- 
ing companies. 

Indeed, that scheme is the origin of 
wise regulation of corporations in Eng- 
land, a problem that this country is en- 
gaged in working out, but one which 
our complex system of government 
makes far more intricate than there. 

When, however, the gentleman says 
that preventing corporations “organized 
for the purpose of conducting private 
business from engaging in interstate 
commerce,” would “draw the teeth of 
every threatening combination,” we beg 
respectfully to suggest that this seems 
but to take a surface, or superficial, view 
of the situation. 

In this country express companies 
have engaged in interstate business with- 


out becoming corporations and in Mass- 
achusetts for more than a generation 
trust companies have been created by 
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the issuance of transferable shares of 
stock, and, possibly, they are more inde- 
pendent of regulation by the state than 
are corporations whose powers are lim- 
ited by their charters. Indeed, it may 
well be thought that aggregations of this 
kind depend upon their common law 
rights in the framing of their trust in- 
struments to suit any kind of business 
they may wish to conduct. 


But when they do frame their in- 
struments, the only advantage, so far as 
general business is concerned, is that the 
trustee relation is emphasized—action 
by trustees being more personal con- 
science-compelling—than is the case 
with a board of directors of a corpora- 
tion. ‘The employee, however, is as he 
was before—in the grip of captains of 
industry and is moved like a pawn on a 
chess board to where he is to be placed. 
He still remains “an unsympathetic on- 
looker, instead of an_ earnest actor,” 
while the trustees work for dividends on 
transferable shares. ‘Those shares are 
treated in Massachusetts as  descend- 
ible in estates and transferable like cor- 
porate shares. 

It is useless to inveigh against corpo- 
rations and radical to say aggregations 
of capital under corporate form — shall 
not engage in commetce. 
What is meant by this, anyway? That a 
corporation shall not ship goods from 
one state to another, or receive goods 
shipped to it? 
corporations 


interstate 


What is effected, when 
dissolve and partnerships 
take their place? We will say guilt be- 
comes personal. Cannot the state make 
this so as to a member of a board? This 
is the keynote to the situation. 
interests must have their managers and 


Large 


there are those who labor for them mere- 
ly as hewers of wood and drawers of 
water. 
dividual brain will be no more in evi- 


Personal ambition and the in- 


dence in one sort of aggregation than in 
another, and to say no sort of aggregation 





having a head and his subordinates shall 
exist is to lose sight of the great things 
of earth. 

We do need, that laws shall not pry 
too narrowly into contractual arrange- 
ments, but to say corporations are the 
inspiration of this prying and, therefore, 
should be abolished, when they are 
merely the instruments that are abused, 
is to invite some other Morgan to use 
the Protean shapes that are at hand. 
Strike at the root by making all viola- 
tions those of personal guilt and let busi- 
ness take any form it may. 








NOTES OF IMPORTANT DECISIONS. 





CONTEMPT—STATUTE OF LIMITATIONS. 
~The Gompers case has “wormed in and 
wormed out,” until defendants have wormed 
themselves free by reason of the statute of 
limitations. Gompers, et al. v. United States, 
46 Chicago Legal News 329, 34 Sup. Ct. —. 
But how Associate Justice Holmes makes a 
three year statute apply to all that is charged 
is not revealed. 

It may be that the case is not entirely con- 
cluded, as the opinion says, in last sentence, 
that: “The result is that the judgments, based 
as they are mainly upon offenses that could 
not be taken into consideration, must be re- 
versed.” There seems here no remand for 
proceedings not inconsistent with the opinion. 

We notice, however, that in specifying the 
charges they run in date from December, 1907, 
to November, 1909, when the charges were 
presented by the committee in June, 1911, the 
court holding that the three year statute ap- 
plied. 

To read what is charged, it looks like in 
spite of all court orders, there were a series 
of acts of alleged contempt, seemingly gath- 
ering force and intensity during all of this 
time. In the latter part of the period they are 
connected back by reference so as to make 
precedent things culminate in the suggestion 
that it was the duty of citizens to refuse obedi- 
ence to the court and take whatever conse- 
quences may ensue. 

Justices Van Devanter and Pitney dissent 
from the ruling, but file no opinion—at least 
none appears in the report of the case by our 
contemporary, Chicago Legal News. 
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The Supreme Court dismissed the prior 
contempt proceeding on May 15, 1911, “with- 
out prejudice to the power of the Supreme 
Court of the District to punish contempt, if 
any against it.” The District Court immediate- 
ly appointed a committee and the following 
month it preferred charges. But it would 
seem that the Federal Supreme Court, after 
the suggestion of no prejudice, might have 
given some intimation, that while it was con- 
sidering the case the statute of limitations 
was running, and the lower court should con- 
sider whether there was enough left in charges, 
or within the three years to be considered. 
Lower courts and members of the bar called 
on to assist them in maintaining their dignity 
should not have been put to a world of trou- 
ble in making, so to speak, a fluke. 





CERTIORARI—SUPERINTENDING JURIS- 
DICTION OF SUPREME COURT.—The Su- 
preme Court of Missouri has lately arrived at 
a conclusion, which virtually nullifies attempt 
by its constitution to divide the labors of its 
Appellate Courts, notwithstanding that they 
have different grounds for jurisdiction, all of 
which would carry causes to the highest 
court were that the only appellate court in 
the state. This ruling overturns a settled 
course of decision unbroken from the time of 
the constitution of intermediate courts of ap- 
peal, and its reversal seems to serve no useful 
purpose. 

The latest manifestation of that change of 
view shows two judges holding out against 
it and a-third judge dissenting from it as late 
as last December now yielding because he can 
see no good to “come of continual dissents.” 
State, ex rel., United Rys. Co. v. Reynolds, 
165 S. W. 729. 

It is provided for the sake of bringing about 
uniformity in state. decisions that, when a 
judge in its Courts of Appeals shall deem a 
ruling contrary to any previous decision of any 
one of said Courts of Appeals or of the Su- 
preme Court, the cause must be transferred 
to the Supreme Court and there reheard. It 
is also provided that “the last previous rul- 
ing of the Supreme Court on any question of 
law or equity shall in all cases be controlling 
authority in said courts of appeals.” 

As we understand this provision there need 
be no transfer to the Supreme Court for a 
divergence of view between Courts of Appeals 
or between a Court of Appeals and the Su- 
preme Court unless a Court of Appeals is 
deemed to hold contrary to a “last previous rul- 
ing of the Supreme Court.’ Oscillations of the 





Supreme Court or prior ruling by a Court of 
Appeal will not be noticed. 

Another section of the constitution gives to 
the Supreme Court superintending control over 
Courts of Appeals by mandamus, prohibition 
and certiorari. Out of this general grant of 
power it is held allowable by recent ruling, 
for the court to be appealed to by certiorari 
to review a ruling by a Court of Appeals as 
being opposed to the last previous ruling of 
the Supreme Court. This change of ruling is 
said by Woodson, J., in State ex rel. Iba v. 
Ellison, 165 S. W. 369, to be against “rulings 
by this court in some fifty odd cases extend- 
ing over a period of almost a third of a cen- 
tury” and to open the door to the destruction 
of the efficiency of the Courts of Appeals by 
subjecting their opinions to review by this 
court and the efficiency of the Supreme Court 
by lifting a floodgate and pouring into the 
court every case decided by Courts of Appeals. 

The whole question is whether or not a 
general grant of superintending control gives 
the right to such review, it being specifically 
pointed out how a case may be reviewed. To 
our mind the intent of the constitution was 
to give to a judgment of a Court of Appeals 
finality, as a competent court to decide a 
question before it. Otherwise its jurisdiction 
to decide is a delusion and its interposition as 
a means of expediting work and relieving the 
highest court of some of the burden on it 
rests in acquiescence by suitors. 

It is conceivable that all means to secure 
uniformity in decisions are to be commended, 
but when a constitution maps out a way that 
should be considered exclusive. The last analy- 
sis of this decision is to have no subordinate 
Appellate Courts, but instead to create numer- 
ous divisions of the Supreme Court. Further- 
more as the right to review by certiorari is 
based on the decision being opposed to last 
previous ruling by Supreme Court, this is spe- 
cial and though so opposed might not neces- 
sarily be deemed opposed to the law. 





DAMAGES—MENTAL SUFFERING ARIS- 
ING OUT OF APPREHENSION OF FURTHER 
INJURY.—In Illinois Cent. R. R. Co. v. Nelson, 
212 Fed. 619, decided by Eighth Circuit Court 
of Appeals, Judge Sanborn speaking for the 
court, it was held, in effect, that an injured 
employee pinned to the ground in a wreck, 
could testify as to his apprehension of further. 
injury from the proximity of a fire caused by 
a wreck. , 

The opinion said: “In an action for personal 
injury the plaintiff may recover for the bodily 
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suffering and the mental pain, which are in- 
separable from and which necessarily and in- 
evitably result from the injury (Southern Pa- 
cific Co. v. Hetzer, 135 Fed. 272, 274, 68 C. C. 
A. 26,1 L. R. A. [N. S.] 288), and the bodily 
suffering and mental pain of which this evi- 
dence treated was of that character.” 

The connection between the injury and ap- 
prehension of further injury is all based upon 
the occurrence of the wreck, but the proxi- 
mate fire had, of itself, no relation to the in- 
jury suffered. It was an independent cause of 
mental disturbance aggravated, not by the 
fact of injury, but by the injured party being 
pinned to the ground. Fright accompanying 
an injury may be recovered for, but this 
fright occurred after receiving the injury, 
though it might be said this is not material. 
The wreck and the fire therefrom and the in- 
jury caused thereby were all part of one event 
and, in law, contemporaneous. We are dis- 
posed to agree with the court in its conclu- 
sion. 











LEGAL ETHICS—PART I, THE 
SOURCE AND FORMULATION OF 
ETHICAL PRECEPTS. 





1. The Foundations of Legal Ethics — 
Philosophically considered, it seems to 
me that legal ethics, is the result of the ap- 
plication by thinkers, more or less pro- 
found, of the principles of the philosophy 
of right conduct, to the specific problems, 
which experience has shown, confront the 
lawyer, in the prosecution of his profes- 
sional duties. Some of such philosophers 
have, in general, and for the purpose of 
clear thinking, considered that the ethics 
of a lawyer’s conduct may be viewed in 
three principal aspects, dependent upon the 
lawyer’s relation as a citizen, as an officer 
of the court, and as the fiduciary of his 
client. And occasionally, a serious prob- 
lem may arise, when his duties in one of 
these relations appear to conflict with his 
duties in another; for instance, if, as it is 
said, a lawyer, as the fiduciary of his client, 
owes the duty of secrecy in respect to con- 
fidences elicited for the protection of the 
client, and solely by virtue of the relation- 
ship, the question will necessarily arise 





whether as a citizen or as an officer of the 
court he should disclose or suppress in- 
formation so received in confidence, when 
it is or seems to be the immediate interest 
of the state that such facts shall be made 
known. 

From such an apparent conflict of duties 
arises the oft-repeated question, on which 
the general trend of opinion among law- 
yers, is in conflict with much of other gen- 
eral opinion, whether a lawyer is justified 
in undertaking the defense in a criminal 
trial, of one whom he knows or believes to 
be guilty. 

Problems arising out of an apparent con- 
flict of duty are among the most difficult to 
solve, and their ultimate solution depends 
either upon the demonstration that the con- 
flict is only apparent and not real, or upon 
the determination which of the two or three 
conflicting relations is paramount and 
should control, and upon this opinions are 
not always unanimous, 

We might select as an appropriate illus- 
tration of apparent conflict between duty 
to the state and duty to an individual, the 
trial of the Duchess of Kingston before the 
House of Lords in the Eighteenth Century, 
upon an indictment for bigamy.’ There a 
number of persons acting in different ca- 
pacities. had received confidences, relevant 
and material to the issues in that cause, and, 
it may be assumed that it was to the inter- 
est of the state in the arrival at a correct 
result upon the issue of not guilty, that the 
truth should be known. Among those who 
had received such confidences, and who 
were called upon to disclose them as wit- 
nesses, were a peer of the realm, a surgeon, 
an attorney, and a maid in attendance upon 


the Duchess. The honor of a peer is a 


! solemn obligation; confidences to a phy- 


sician are now protected in many of our 
states by statute, though not so protected 
by the common law; and certainly, if an 
Englishman’s house is his castle, the rela- 
tion of a servant in domestic employ, is one 
of the closest confidence in fact. 


(1) 20 Howell's State Trials 355. 
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But, confronted with these many illus- 
trations of the duties of confidence, the 
House of Lords permitted the maid to tes- 
tify (p. 559) and determined it to be the 
law of England, that the surgeon (p. 573) 
and the peer (p. 590), notwithstanding his 
sensg of honor, mus’: answer all questions 
put to them, but indicated that secret com- 
munications by a client to his attorney are 
not to be disclosed (see p. 614) ; in short, 
the law of England recognized that the 
duty to the state absolved the peer, the sur- 
geon and the maid from their duty to the 
Duchess, but that no duty to the state ab- 
solved the attorney from his duty to his 
client (see notes to 20 Howell’s State 
Trials, pp. 573, 574). In the case of an at- 
torney the duty to the client determined the 
duty to the state; it was the duty to the 
state as well as to the client to protect the 
the client, though 
charged with a serious crime and the knowl- 
edge of the attorney might prove guilt, un- 
der other rules of evidence. 


confidences of even 


It is in such border line cases that the dif- 
ficulties of solution of problems of legal 
ethics arise, and in which no one can be 
certain of the final solution until a court of 
last resort has spoken; and even then, if the 
legislature differs with the court, the legis- 
lature may have the last word, and impose 
or relinquish a duty which the court has 
construed in the opposite way. 


The latest illustration known to me, of 
a legislature taking a different view from a 
court, of a lawyer’s duty to the court, is 
that afforded by a statute of Ohio? restor- 
ing to practice in all of the courts of Ohio, 
a lawyer whom the Supreme Court of the 
state had disbarred for abusing a judge, 
before the electorate in his campaign for re- 
election.* Here, in effect, the court held 
that it was the duty of a lawyer to abstain 
from what it regarded as violent and un- 
truthful abuse of a sitting judge, even be- 
fore the electorate in a political campaign ; 


(2) Law 1912, Senate Bill No. 186. 
(3) Matter of Thacher, 89 N. E. Rep. 39, 95 
N. E. Rep. 8965. 





the legislature appears to have considered 
that abuse, which the court had found to be 
both violent and false, was -no sufficient 
reason why a lawyer should be deprived of 
his office and did not show him to lack the 
moral character essential for the duties of 
his position. It may have considered that 
the duty to the state, of exposing to the 
electors the shortcomings of a judge as he 
perceived them, was superior to his duty to 
the court, to abstain from undue criticism 
of its members. 


So we see, where problems of legal duty 
have become acute, they have left the do- 
main of academic discussion, which is us- 
ually their harbor, have sailed the seas of 
discussion in courts of justice, and have 
finally reached the haven of solution by the 
action of a political and non-judicial branch 
of the government. Such cases, however, 
are rare, and the general principles of a 
lawyer’s conduct, have been much more fre- 
quently the subject of philosophic disquisi- 
tion than of active controversy where they 
enter the domain .of ascertained law. 

What then are the sources of informa- 
tion respecting legal ethics, and what their 
foundations in reason? 


My answer to this question is that the 
foundations of legal ethics, are laid partly 
in reason, partly in positive law; that so far 
as they lie in reason, they consist in the ap- 
plication of widely accepted principles of 
good conduct, to the specific relations of a 
lawyer; that so far as they lie in positive 
law, they are derived from the same sources 
as other positive laws, namely, in legisla- 
tion, from the purposes of the legislators 
who frame them, and in judicial decisions, 
from reasoning satisfactory to the judges 
who pronounce them. And as for the 
sources of information, these, in respect to 
positive law, are the same sources to which 
we resort for information of other posi- 
tive law, the acts of the legislature and the 
decisions of the courts, and the works of ° 
those who have made it their business to 
compile these; while insofar as they still 
lie merely within the domain of philosophic 
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discussion, they must be looked for in the 
written works of those who have considered 
the subject. 


Legal ethics is not a very fertile field of 
literary activity, so far as it may be judged 
by the number of authors who have invaded 
it: and our law libraries, so far as I have 
examined their catalogues are singularly in 
want of satisfactory works; most of those 
which I have been able to find are devoted 
to special questions or special phases and 
are not comprehensive. Of course, we have 
works on Attorneys at Law, which treat 
and analyze the statutes and decisions ; and 
works of biographical character, which dis- 
cuss the conduct of famous lawyers; and 
works of a historical character, which de- 
pict the origin and development of the of- 
fice, or of a particular order within the pro- 
fession. But it seems to me, that the ex- 
haustive and comprehensive work on legal 
ethics, remains to be written, and perhaps 
it is still too early to expect it. 

This paucity of works on the subject is 
undoubtedly due to its history. The de- 
velopment of the recognized ethics of the 
profession, is partly traditional, and partly 
statutory ; and, to a large extent it has only 
recently reached the condition of conven- 
tional statement. 

The bar (in the sense in which that term 
is used in America, and not in the restrict- 
ed English sense of barristers only) has, in 
the past in the main, been informally gov- 
erned, by silent acquiescence in its tra- 
ditions, which traditions arose from the 
practices of men of integrity, and of more 
or less literary and intellectual culture hav- 
ing a controlling sense of the fiduciary na- 
ture of their relation to the client. 

As one never knows he has a stomach till 
it begins to trouble him; so we never hear 
of the ethics of the bar until some one of its 
members becomes unethical. Thou shalt 
not, is a command which needs no formula- 
tion until it characterizes a course of con- 
duct which has been indulged or is threat- 


ened. And even now, though we have ex- 


perimental psychologists who are studying 





a supposed criminal type of mankind, I have 
yet to hear of one who is considering and 
measuring the benevolent type, if there be 
one. 

It is not difficult therefore to understand 
why the works upon professional ethics 
should be few. As that nation is said to be 
happy which has no annals, so you may 
also perhaps count upon it, that that bar is 
pure which has no ethics. 

(2) Recent Deterioration of the Bar.— 
Of late,there has,in this country particularly 
arisen a great interest in professional ethics. 
A bad sign, you will say, from my premises. 
Yes! and No! A bad sign, truly, because it 
indicates a criticism of the conduct of law- 
yers, widely enough extended to demand 
the activity which has responded in the 
formulation of Codes or Canons of profes- 
sional ethics. A good sign, however, that 
there is enough righteousness left to per- 
ceive the need of such activity, and enough 
civic consciousness, to call renewed atten- 
tion to the ancient traditions, and to invite 
enthusiasm to a return. The man who first 
feels the existence of his stomach, is for- 
tunate to have a physician who will advise 
him of the abuses which led to his uncom- 
fortable discovery, and start him once again 
on the track of losing consciousness of its 
existence. So also, is that state fortunate, 
which awakening to the consciousness that 
members of its bar, have been abusing its 
confidence and their consequent privileges, 
has also those among it, who have the 
courage and ability to realize the necessity, 
and point the way to renewed professional 
righteousness. 


The necessity arises from the untradi- 
tional practices of those who have lost 
sight of the one prime excuse for the ex- 
istence of the profession as a privileged one, 
the fiduciary relation. As soon as the pro- 
fession became a money-making one, as it 
did; it was, in an age when money-making 
engaged the hopes of a large proportion of 
the population, inevitable that men should 
enter it to make money. And the opportun- 
ities which it afforded to the unscrupulous, 














YiIM 


Vol 78 





CENTRAL LAW JOURNAL 4038 





through the superior knowledge of the law, 
that it offered as an aid to their unmoral 
craftiness, was bound to attract too many 
to the ranks who were prone to disregard 
merely unformulated traditions of honesty, 
integrity and fidelity. It rapidly became, 
among those who were most in evidence in 
a mere money-making struggle, a purely 
selfish and not an altruistic profession. In 
fact, so easy did it seem for some lawyers 
to pervert their opportunities to the disad- 
vantage of those who came within the 
sphere of their purely selfish activities, 
whether clients or adversaries, that it also 
seemed that here were a lot of privateers- 
men licensed to prey upon the community, 
whether friend or foe, for their strictly 
personal profit. Of course such a situation 
is abhorrent to the administration of justice, 
to the enforcement of law, and to the well- 
being of the state. Lawyers were not the 
last to recognize this fact, and lawyers more 
than any others have set about rectifying 
it; for the wrongdoer, in a well ordered 
community, is always conspicuous—and it 
is still true that the vast majority of law- 
yers fully appreciate the fiduciary obliga- 
tions of their position and guide themselves 
accordingly. 


Hitherto the safeguard of the profession 
was its tradition of fidelity, honesty and in- 
tegrity ; if it were not guided by these prin- 
ciples and held within them by the courts, 
the existence of the profession would be a 
menace to the welfare of the entire people 
in the state, for it would be a privileged 
class of superior familiarity with the laws. 
licensed to prey, and preying upon the other 
members of the community, and this could 
not be long tolerated, nor would it be. Such 
a body is worse than the much feared stand- 
ing army in a republic. 

But the courts did not seem alert to cor- 
rect such of their officers as were offenders, 
and this very laxity favored the conspicu- 
ous growth of the strength of the worst vi- 
olators of the principles that lie at the foun- 
dation of the maintenance of a worthy bar. 
And the bar itself lacked that solidarity for 





the right that would have compelled these 
offenders to behave themselves properly ; for 
there is, to my mind, unquestionably a fash- 
ion in right conduct; and laxity and indif- 
ference produce bad fashions, and also lead 
to the recruiting of the ranks of wrongdo- 
ers, with some of those who would not so 
enlist if their habitual methods were no- 
toriously bad form. 


(3) The Recent Awakening—lIt be- 
came, quite recently, and particularly in 
New York City, essential that courts and 
bar should be waked up with a round turn, 
and they have awakened. The awakening 
has not, however, been confined to New 
York City, though here was beyond doubt 
the greatest necessity, because here was the 
headquarters of commerce, here were the 
rewards of evil practices greatest, here was 
the population most heterogenous, here 
were the greatest facilities for studying law, 
here had baneful codification, substituting 
formulation of detail for statement of prin- 
ciple, gone furthest, and here was then the 
least solidarity of the bar, affording oppot- 
tunity for the disappearance of the tradi- 
tion which keeps up standards of profes- 
sional conduct. 

The reawakening, however, began in Ala- 
bama with the adoption of a Code of Eth- 
ics by the bar in 1887; it grew until a sim- 
ilar Code was voluntarily adopted by the 
Bar Associations of ten or eleven more 
states up to 1907, and the discussion of the 
subject in a few more; the oath of office in 
some of the Western States, beginning 
with the Territory of Washington as far 
back as 1863, had been elaborated to cover 
the most obvious duties of a lawyer, as 
well as some not so readily admitted, such 
as the defense of the needy and oppressed. 
Meanwhile the Grievance Committee of the 
Association of the Bar of the City of New 
York had also waked up, and the associa- 
tion had employed salaried counsel to assist 
the committee in its labors; this employ- 
ment marked the beginning of a new epoch 
in the activities of that association and in 
the year 1912 it reached the high water 
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mark of public efficiency when it received 
and acted upon 927 complaints against 
members of the bar and 29 complaints in 
respect to the administration of justice. 
The American bar also waked up to the 
rapid commercialization of the present, 
and the consequent change in the prac- 
tices of many of its members, and after 
three years’ work in committee, the Amer- 
ican Bar Association, in 1908, adopted its 
canons of ethics, stated to be illustrative 
but not exhaustive of the specific duties of 
a lawyer. The New York State Bar As- 
sociation promptly approved and adopted 
these with a few verbal changes. Then the 
Court of Appeals of New York also waked 
up, and provided by its rules for an exam- 
ittation upon these canons, of applicants for 
admission to practice in this state; and now 
the State Board of Law Examiners exam- 
ines upon the subject. 


Similar activity in varying degrees is 
manifest likewise in other states. 

So that, just now, it is a condition and 
not a mere theory which confronts both an 
applicant for admission and a practitioner 
at the bar, particularly in New York City. 


The Appellate Division of the Supreme 
department of New York State) has taken 
on a spirit of co-operation as shown by its 
statistics which indicate that while prior to 
and including 1900, the disbarments num- 
bered 5, the suspensions 3, the formal cen- 
sures 0, a total of 8; since 1900, with the 
figures for 1912 incomplete, the disbar- 
ments numbered 43, the suspensions 15, the 
formal censures 10, a total of 68, an in- 
crease in twelve years to 850 per cent of 
what preceded. 


Within the last four or five years the 
New York County Lawyers’ Association 
has been formed on the democratic theory 
that any member of the bar having an office 
in the county may become a member of the 
association, and it is lending its influence 
through the Committee on Discipline and 
the Committee on Professional Ethics to 
the elevation of the standards of conduct at 
the bar. 





If I were to seek elsewhere for evidences 
of this awakening at the bar to the neces- 
sities of activity among its members to re- 
vert to the ancient standards of integrity 
and fidelity, I would mention the twenty- 
three or more state bar associations which 
have approved the canons of the American 
Bar Association, the separate codes of eth- 
ics adopted by the Connecticut Bar Asso- 
ciation and the San Francisco Bar Asso- 
ciation; and those proposed for consider- 
ation in Pennsylvania and Illinois, and the 
New York County Association, and the 
changes and additions to the canons of the 
American Association, adopted by the 
Pennsylvania Association in respect to ju- 
dicial ethics and the Boston Association in 
respect to the contingent fee, as well as 
the elaborate official oaths of California, 
Oregon and Washington. 

(4) The Formulation of Ethical Pre- 
cepts.—So that we are therefore to-day for- 
tunately in a better position than ever be- 
fore to point with certainty to accepted 
formulations of the ethical duties of law- 
yers; they have been crystalized from the 
abstract principles and the illustrations of 
commentators and philosophers into the 
crisp formulas of accepted canons of ethics 
approved as the expression of the common 
sentiment of the bar, which depreciates the 
commercialization of the profession in the 
selfish interest of its practitioners with 
the consequent obscuration of the principles 
which should guide them. 

After this explanation of the sources of 
information respecting the ethics of the 
profession, I think we may summarize them 
as. histories of the profession or of its spe- 
cific branches, the works. of philosophic 
writers upon its ethics, statutes incor- 
porating ethical standards, decisions de- 
claring these standards as applied to specific 
disputes, and latterly the formation of the 
accepted principles by associations of law- 
yers, given legal force in some instances by 
such action as that of the New York Court 
of Appeals in prescribing an examination 
on the subject as a preliminary to admis- 
sion to the bar. 
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Considering all of these sources, as a con- 
secutive chronicle of the conditions in the 
profession we find that they have called for 
rectification repeatedly in the course of the 
development of the office. Without referring 
to the strict rules which it was found neces- 
sary from time to time to enact into law in 
Rome (see Bouvier’s Law Dictionary ; title, 
Advocate), and confining ourselves solely 
to English law, we find that deceit and dis- 
honesty have been found and rebuked from 
very early times, while ignorance of the law 
and imposition upon clients by excessive 
charges and unreasonable delay are not of 
strictly modern origin. 

As far back as the twentieth year of 
Henry VI an attorney was disbarred for 
falsely pretending to secure the issuance of 
a writ, and pocketing the money paid to 
him for procuring it; this was cited as a 
precedent in the disbarment of one Jerome 
in the days of Charles I (Jerome’s Case, 4 
Croke). 

Pausing to take a glance at the statutes, 
we find that 3 Ed. I. c. 29 (statute of West- 
mister First, A. D. 1275) prescribed a pen- 
alty against any sergeant, pleader or other, 
doing or consenting to any manner of deceit 
or collusion in the King’s Court in de- 
ceit of the court or to beguile the court or 
the party. In the act of 4 Henry IV c. 18 
(A: D. 1402) which is the model of all sub- 
sequent laws providing for the examina- 
tion and enrollment of attorneys, it was de- 
cided that sundry damages and mischief had 
ensued to divers persons of the realm by a 
great number of attorneys ignorant and 
not learned in the law as they were wont to 
be before this time. It was therefore or- 
dained that all attorneys should be exam- 
ined by justices and their names put on the 
roll; and they that were good and virtuous 
and of good fame were to be received and 
sworn well and truly to serve in their of- 
fices; and other attorneys were to be put 
out by the discretion of the justices; and 
those therefore found notoriously in de- 
fault of record or otherwise were to for- 
swear the court and never after be received 
to make any suit in any court of the King 





The act of 3 James Ic. 7 (A. D. 1605) 
denounces the abuse of sundry attornies 
and solicitors charging excessive fees and 
unnecessary demands whereby the subjects 
grow to be overmuch burdened and the 
practice of the just and honest sergeant 
and councellor at law greatly slandered; it 
also denounced the extraordinary delay 
practiced to work the private gain of such 
attorneys and solicitors. 


These statutes show that our own times 
are not the only times when laws were 
needed for correcting and punishing uneth:- 
ical practices of lawyers, including deceit, 
ignorance of the law, notorious default, ex- 
cessive charges, unnecessary demands, and 
extraordinary delays. 


Until recently the law of New York au- 
thorized the suspension from practice or 
removal from office of an attorney and coun- 
sellor guilty of any deceit, malpractice, 
crime or misdemeanor, or of any fraud or 
deceit in proceedings by which he was ad- 
mitted to practice (Judiciary Law, § 88, 
Subd. 2). And our present law (Act 1912, 
c. 253), authorizes censure, suspension or 
removal for professional misconduct, 
fraud, deceit, crime or misdemeanor or any 
conduct prejudicial to the administration 
of justice; and the revocation of admis- 
sion for any misrepresentation or the sup- 
pression of any information in connection 
with the application for admission to prac- 
tice; and the Supreme Court has now 
“power and control over attorneys and 
counsellors at law.” 


Never before in the history of New York 
has the extensive power over attorneys and 
counsellors been given by express statute, 
which is now conferred upon the Supreme 
Court by the Act of 1912, c. 253. So it 
appears that we are in the very midst of a 
period when bar associations, courts and 
legislatures alike have awakened to the 
consciousness that we were in danger of 
losing the guiding influence of the ancient 
traditions of honor and fidelity in the pro- 
fession, through the successful activity of 
those who within the profession practiced 
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solely for their own advantage, losing sight 
of the high ideals which were fostered by 
the example of those who formerly cher- 
ished its traditions. 


Insofar as such ideals may be preserved 
and inculcated by conscious effort, it is to 
be hoped that a notable improvement may 
ensue, so that the bar may be restored to 
the high esteem in which it was held before 
it was so largely commercialized for the 
gain of its individual members or of those 
of them who have abused the privileges 
which were conferred for service in the ad- 
ministration of justice. 

Cuar.es A. Boston. 

New York City. 


*ED. NOTE. Mr. Boston is chairman of the 
Committee on Professional Ethics of the New 
York County Lawyers’ Association, the decisions 
of which committee have been published widely 
and have aroused great interest. The Central 
Law Journal has published all of these de- 
cisions as rendered and for that reason, among 
others, our readers will be interested in Mr. 
Boston’s articles on Legal Ethics of which this 
is the first. Part II will appear in our next 
issue. 

These articles are based upon addresses de- 
livered by the author before the Law School of 
Columbia University, New York City. 








BAILMENT—ESTOPPEL. 





EYTINGE & CO. Inc., v. ATLANTIC TRANS- 
PORT CO. 





Supreme Court, Appellate Division, First De- 
partment. February 13, 1914. 





145 N. Y. Supp. 1054. 





The bailee may not, for his own benefit, deny 
the title of his bailor or avail himself of the 
title of a third person, even though such per- 
son may be the true owner, but, after sur- 
render to the true owner or the person legally 
entitled to the possession thereof, may defend 
an action by his bailor by proving right to 
possession or title in another than the bailor. 





SCOTT, J. The plaintiff sues for damages 
for the breach by defendant of its contract 
of bailment evidenced by two bills of lading 
issued by said defendant. The exceptions are 
to the exclusion of evidence offered by de- 
fendant, and in stating the facts upon which 
the question of defendant’s liability turns it 
will be assumed that the evidence offered and 





excluded would have established the facts to 
prove which it was so offered. 

Plaintiff is a corporation doing business in 
the city of New York engaged in the business 
of forwarding goods to England for delivery 
there to consignees designated by the consign- 
ors of the goods. So far as regards the trans- 
action out of which this action arose, plaintiff 
thus shipped no goods of its own, but only 
goods intrusted to it by others for shipment 
and delivery. The Universal Shipping & For- 
warding Company, Limited (hereinafter for 
brevity called the Universal Company), was a 
corporation apparently doing a similar business 
in London. For some time prior to December 
19, 1911, plaintiff and the Universal Company 
had had a working agreement as to shipments 
to and fro. On said December 19, 1911, the 
Universal Company notified plaintiff of its in- 
tention to cancel the contract and appoint an- 
other American agent, agreeing however that 
goods in transit should fall under the exist- 
ing contract, and offering to act for plaintiff, 
if desired until further arrangements could be 
made. Up to this time plaintiff had shipped 
frequently by defendant’s steamers, invariably 
taking bill if lading in favor of the Universal 
Company. These it sent to the Universal 
Company, and also sent what were termed 
way-bills showing the marks on the several 
packages shipped, the value of each, the name 
of the person from whom each had been re- 
ceived for shipment, and the name of the con- 
signee to whom each package was to be de- 
livered. It was the duty of the Universal 
Company to receive the goods from the steam- 
er, and to deliver the several packages to the 
consignees named in the waybills. 

On December 22, 1911, plaintiff delivered to 
defendant 194 packages for shipment to Lon- 
don, taking two bills of lading to its own or- 
der this being the first time that it had taken 
bills of lading in this form. On December 26, 
1911, plaintiff drew its draft upon the Univer- 
sal Company in favor of the Produce Exchange 
Bank for £413. 14s. 8d., attached to the draft 
and bills of lading to said Produce Exchange 
Bank. So far as it appears from the evidence, 
the sum for which this draft was drawn was a 
purely arbitrary one. It does not appear that 
the Universal Company owed plaintiff any sum 
whatever, and it was conceded upon the trial 
that the draft did not represent anything that 
was due to plaintiff from any one on account of 
the goods shipped. For some reason, possibly 
on account of delay in negotiating the draft, 
the steamer containing the goods arrived at 
the Port of London before the bills of lading. 
The Universal Company, which so far as ap- 
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pears had no knowledge of the form in which 
the bills of lading had been issued, arranged 
with the defendant for the delivery of the ship- 
ments to it, against a banker’s indemnity and 
without the production of the bills of lading. 
The Universal Company, having thus received 
the goods, proceeded to distribute and deliver 
them to the several consignees in accordance 
with the waybills, which had apparently been 
forwarded independently of the draft. When 
the draft was presented to the Universal 
Company, payment was refused, and the draft 
and the bills of lading attached to it were re- 
turned to plaintiff. The plaintiff now seeks to 
recover from defendant by reason of its breach 
of its contract of bailment, such breach con- 
sisting of the delivery of the consigned goods 
to the Universal Company instead of holding 
them subject to the plaintiff’s order, damages 
in the sum for which the draft above mention- 
ed was drawn. As between plaintiff and de- 
fendant the former occupied the position of 
bailor, and the latter that of bailee, and plain- 
tiff rests its right to recover upon the broad 
rule that a bailee may not dispute the title of 
his bailor or justify his breach of the contract 
of bailment by showing that he had delivered 
the subject of the bailment to another, even 
to one whom he honestly and in good faith 
believed to be the true owner. This general 
rule, however, is subject to many qualifica- 
tions. 


(1) It would be a more accurate statement of 
the rule to say that the bailee may not, for 
his own benefit, deny the title of his bailor, 
or avail himself of the title of a third person, 
even though that person may be the _ true 
owner. But it is well settled, in this state at 
least, that he who has delivered goods to the 
true owner, or the person legally entitled to 
the possession thereof, may defend against an 
action by his bailor by proving the jus ier- 
tium. 


(2) In such a case, however, the burden of 
proof rests upon the bailee to prove the title 
of the person to whom he has made delivery. 
Mullins v. Chickering, 110 N. Y. 513, 18 N. E. 
377, 1 L. R. A. 463; Western Transportation 
Co. v. Barber, 56 N. Y. 544; Valentine v. I. I. 
I. R. R. Co., 102 App. Div. 420, 92 N. Y. Supp. 
645. 

(3) In the case at bar the plaintiff was itself 
a bailee, as between it and those who had con- 
fided the property to it for transmission 
abroad. It had no other title to or interest in 
the goods except as bailee, for it is conceded 
that it had no lien upon any part of the zoods 
for advances or charges. To each shipper it 
had issued what it denominated a “throngia 





bill of lading,” by which it undertook that the 
goods should be “delivered to the good steam- 
ship Minnewaska or other steamer bound tor 
London * * * to be delivered * * * at the 
Port of London unto Universal Shipping and 
Forwarding Company, Ltd., and to be by them 
forwarded thence to consignees’ warehouse and 
thence to be delivered unto” the ultimate con- 
signee named in the bill of lading. The de- 
fendant offered to prove, but was not per- 
mitted to do so, that each of the 194 packager 
covered by the two bills of lading sued upon 
was in fact received by the Universal Com- 
pany, and by it delivered to the consignee 
named in the through bill of lading issued for 
such package, being the same person named 
in the waybill heretofore referred to as the 
person to whom such package was to be de- 
livered. The exceptions to the exclusion of 
this testimony raise the question of law pre- 
sented by this appeal. : 

When the plaintiff attached the bills of lad- 
ing to its draft upon the Universal Company 
for a sum of money for which it had no claim 
against the goods represented by the bil!s, and 
thereby subjected the goods to a lien for the 
amount of the draft, it came perilously near 
committing the crime of larceny. Penal Law 
(Consol. Laws 1909, c. 40) § 1290; Matter of 
McFarland, 59 Hun, 304, 13 N. Y. Supp. 22. 
At all events, it wrongfully violated its con- 
tract with those who had intrusted the prop- 
erty to its care. What happened was, if the 
evidence offered would prove what was claimed 
for it that the goods were delivered, despite 
plaintiff’s efforts to divert them, to the very 
persons and through the very channels that 
plaintiff had agreed that they should be deliv- 
ered. The plaintiff certainly suffered no dam- 
age, in a legal sense, in consequence of such 
delivery. It was not necessary that defendant 
should prove in every case that the persons 
to whom the goods were ultimately delivered 
were the actual owners thereof. It is sufficient 
that they were delivered to the person to 
whom the original consignees directed that 
they should be delivered, and to whom plaintiff 
undertook that they should be delivered. It 
does not lie in plaintiff's mouth to question 
the right of the ultimate consignee to receive 
them. 

(4) Much stress is laid, in the respondent’s 
brief, upon the fact that the defendant is pro- 
tected by an indemnity furnished by the Uni- 
versal Company. That fact is wholly imma- 
terial. The burden rests upon defendant to 
show that the goods ultimately reached those 
who were entitled to receive them. The fact 
that it is indemnified against the outcome of 
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this action does not lessen or increase that 
burden in any way or affect the question of 
its liability. 


(5) The record of a judgment in the High 
Court of Justice seems to have been properly 
excluded, as no proof of the essential jurisdic- 
tional facts was offered. 

(6) Finally the plaintiff showed no damage. 
It is conceded that it had no claim against 
the goods, and it had therefore no right to 
make their delivery dependent upon the pay- 
ment of a draft for some claim having no re- 
lation to the shipment. 


The exceptions must therefore be sustained, 
the verdict set aside, and a new trial granted, 
with costs to the defendant to abide the event. 
All concur. 


Note.—Exceptions to the Rule That a Bailee 
Cannot Dispute Bailor’s Title—It is merely a 
general rule that a bailee may not deny bailor’s 
title, or merely for his own benefit set up title 
in a third person. It is subject, however, to many 
exceptions. If a bailee acts in good faith he 
may surrender the bailed article to the holder of 
the paramount title. Heatz v. The Idaho, 93 
U. S. 575, 23 L. ed. 978; Riddle v. Blair, 148 
Ala. 461, 42 So. 560; Ross v. Edwards, 73, L. T. 
N. S. 100. 


A bailee, however, cannot hunt up the true 
owner and solicit him’to make a claim therefor 
or hold under such owner. Pulliam vy. Burlin- 
game, 81 Mo. 111, 51 Am. Rep. 229: Riddle v. 
Blair, supra; Croswell v. Lerman, 54 Ala. 363, 25 
Am. Rep. 684. Where he retains possession, he 
must show that the true owner is making an ad- 
verse claim. Oehmen v. Portman, 153 Mo. App. 
240, 133 S. W. 104; Sedgwick v. Macy, 49 N. Y. 
Supp. 154, 24 App. Div. 1; Lain v. Gaither, 72 
N. C. 234; Bettely v. Reed, 4 Q. B. 511. 

But if bailor comes into possession of the 
property which he bails, to the knowledge of the 
bailee, so as not to carry title to him and means 
to convert same to his own use, the bailee may 
refuse to return same. The instant case touches 
on this question in its discussion of what the 
forwarder of the goods in question attempted to 
do. And a case decided by Kansas City (Mo.) 
Court of Appeals is even more direct on this 
point. Lavelle v. Belliu, 121 Mo. App. 442, 97 
S. W. 200. In this case the bailor found a $500 
bill and gave it to bailee to ascertain whether or 
not it was counterfeit. When it was ascertained 
to be genuine it was proposed by the finder to 
divide up the amount between them, but bailee 
kept the bill and advertised for the owners 
thereof and several claimants appearing he filed 
a bill of interpleader and it was held that there 
was a case of interpleader. It was said: “The 
plaintiff became the bailee of the finder of the 
bill, but when he ascertained that it was the in- 
tention of the finder to convert it to his own use, 
he could not have returned the bill to him with- 
out being a particeps criminis and it became his 
duty to retain it until the owner could be found.” 

In a Colorado case it was ruled that a bailee 
could not refuse to redeliver to bailor by show- 
ing that at some unknown time the property was 





stolen from an unknown owner and that the 
bailee could have ascertained the facts. Jensen 
v. Eagle Ore Co., 47 Colo. 306, 107 Pac. 259, 33 
L. R. A. (N. S.) 682, 19 Am. Cas. 519. The 
court said: “It would be a serious reproach to 
the administration of justice if our courts should 
adopt a rule that permitted one to acquire pos- 
session of property from another under a spe- 
cific contract to return it, and then subsequently 
repudiate that contract and retain possession, un- 
der a claim of ownership acquired from one not 
specifically shown to have had title thereto.” 


In Anderson v. Gouldberg, 51 Minn. 294, 53 
N. W. 636, it was said: “One who has acquired 
possession of property, whether by finding, bail- 
ment or by mere tort, has a right to retain that 
possesion against a mere wrongdoer, who is a 
stranger to the property.” 

It has been held that where title was in bailee 
at the time he received the property he could as- 
sert it. H. K. Porter Co. v. Boyd, 171 Fed. 305, 
66 C. C. A. 197. But the generality of ruling is 
the other way and there is estoppel until there 
has been a redelivery. Thompson v. Williams, 
30 Kan. 114, 1 Pac. 47; Bursley v. Hamilton, 15 
Pick. (Mass.) 40, 25 Am. Dec. 423; Hampton v. 
Swisher, 4 N. A. L. 66; Peppa v. James, 7 Ga. 
App. 518, 67 S. E. 218; Simpson v. Wrenn, 50 
Ill. 222, 99-Am. Dec. 511. 

This rule of estoppel applies only where the 
title remains as of the time of the bailment. If 
bailor parts with his title, the bailee may deny 
that he retains it. Roberts v. Noyes, 76 Me. 
500; Cole vy. Wabash R. Co., 21 Mo. App. 443; 
Marion v. Ellwood, 11 Paige 365; Burnett v. 
Fulton, 48 N. C. 486. a 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1914— 
WHEN AND WHERE TO BE HELD. 





American Bar Association—Washington, D. 
C., October 20, 21 and 22. 
Alabama—Montgomery, July 10 and 11. 
California—Oakland, November 19, 20 and 21. 
Colorado—Colorado Springs, probably July 
9 and 10. 
Georgia—Tybee Island, June 18, 19 and 20. 
Iowa—Burlington, June 25 and 26. 
Kentucky—Mammoth Cave, July 8, 9 and 10. 
Michigan—Flint, June 24 and 25. 
Minnesota—St. Paul, August 20, 21 and 22. 
Missouri—St. Louis, latter part of Septem- 
ber. 
New Hampshire—Probably Concord, June 27. 
New Jersey—Atlantic City, June 12 and i3. 
New Mexico—August 18. 
North Dakota—Grand Forks, September 15. 
Ohio—Cedar Point, July 7, 8 and 9. 
Pennsylvania—Erie, June 30, July 1 and 2. 
Vermont—-Montpelier, October 6. 
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Washington—Wenatchee, August 5 and 6. 

West Virginia—Parkersburg, December 29 
and 30. 

Wisconsin—Green Bay, June 24, 25 and 26. 





PRESIDENTS AND SECRETARIES OF THE 
STATE BAR ASSOCIATIONS. 





AMERICAN— 
President, William Howard Taft, New Haven, 

Conn. 
Secretary, Geo. Whitelock, Baltimore, Md. 

ALABAMA— 


President, Thos. M. Stevens, Mobile. 
Secretary, Alex. Troy, Montgomery. 
ARIZONA— 
President, H. B. Wilkinson, Phoenix. 
Secretary, Barnett E. Marks, Phoenix. 
ARKANSAS— 
President, Chas. T. Coleman, Little Rock. 
Secretary, Roscoe R. Lynne, Little Rock. 
CALIFORNIA— 
President, Wm. J. Hunsaker, Los Angeles. 
Secretary, T. W. Robinson, Los Angeles. 
COLORADO— 
President, Henry A. Dubbs, Denver. 
Secretary, W. H. Wadley, Denver. 
CONNECTICUT— 
President, Charies Phelps, Rockville. 
Secretary, James E. Wheeler, New Haven. 
GEORGIA— 
President, Robert C. Alston, Atlanta. 
Secretary, Orville A. Park, Macon. 
IDAHO— 
President, Fremont Wood, Boise. 
Secretary, Benjamin S. Crow, Boise. 
ILLINOIS— 
President, Robert McMurdy, Chicago. 
Secretary, Wm. F. Bundy Centralia. 
IowA— 
President, F. F. Dawley, Cedar Rapids. 
Secretary, H. C. Horack, lowa City. 
KANSAS— 
President, C. E. Lobdell, Great Bend. 
Secretary, D. A. Valentine, Topeka. 
KENTUCKY— 
President, Wm. P. Sandidge, Russellville. 
Secretary, R. A. McDowell, Louisville. 
MAINE— 
President, Geo. C. Wing, Auburn. 
Secretary, Norman L. Bassett, Augusta. 
MASSACHUSETTS— 
President, Moorfield Storey, Boston. 
Secretary, James A. Lowell, Boston. 
MICHIGAN— 
President, Rollin H. Person, Lansing. 
Secretary, Harry A. Silsbee, Lansing. 





MINNESOTA— 
President, Hugh V. Mercer, Minneapolis. 
Secretary, Chester L. Caldwell, St. Paul. 
MISSISSIPPI— 
President, Sydney Smith, Jackson. 
Secretary, James R. McDowell, Jackson. 
MISSOURI— 
President, Ed. J. White, Kansas City. 
Secretary, John G. Schaich, Kansas City. 
NEBRASKA— 
President, H. H. Wilson, Lincoln. 
Secretary, A. G. Ellick, Omaha. 
NEVADA— 
President, Geo. S. Brown, Reno. 
Secretary, E. F. Lunsford, Reno. 
NEW HAMPSHIRE— 
President, Frank N. Parsons, Franklin. 
Secretary, Arthur H. Chase, Concord. 
NEW JERSEY— 
President, John W. Westcott, Camden. 
Secretary, Lewis Starr, Camden. 
NEW MEXICO— 
President, Francis C. Wilson, Santa Fe. 
Secretary, Mrs. Nellie C. Pierce, Albuquer- 
que. 
NEW YORK— 
President, Alton B. Parker, New York. 
Secretary, Frederick E. Wadhams, Albany. 
NORTH DAKOTA— 
President, John Knauf, Jamestown. 
Secretary, O. J. Seiler, Jamestown. 
OHIO— 
President, Harlan F. Burketi, Findlay. 
Secretary, Charles M. Buss, Cleveland. 
OREGON— 
President, Robert S. Bean, Portland. 
Secretary, Bert E. Haney, Portland. 
PENNSYLVANIA— 
President, Hampton L. Carson, Philadelphia. 
Secretary, Wm. L. Staake, Philadelphia. 
SOUTH CAROLINA— 
President, F. Baron Grier, Greenwood. 
Secretary, Edw. L. Craig, Columbia. 
SOUTH DAKOTA— 
President, Dick Haney, Mitchell. 
Secretary, J. H. Voorhees, Sioux Falls. 
TENNESSEE— ; 
President, John Bell Keeble, Nashville. 
Secretary, Chas. H. Smith, Knoxville. 
VERMONT— 
President, John W. Rowell, Randolph. 
Secretary, John H. Mimms, Burlington. 
WASHINGTON-— 
President, Ira P. Englehart, North Yakima. 
Secretary, C. Will Shaffer, Olympia. 
WEST VIRGINIA— 
President, Robert White, Wheeling. 
Secretary, Chas. McCamic, Wheeling. 
WISCONSIN— 
President, C. B. Bird, Wausau. 
Secretary, W. H. Moore, Madison. 
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CORRESPONDENCE BOOKS RECEIVED 

is Insurance Digest. A digest of Insurance Cas- 

JURY TRIALS AND ENFORCED VERDICTS. es, embracing all decisions in any manner af- 





Editor Central Law Journal: 


In his strictures anent the Editorial of yours 
on the Becker Case in the issue of May 22nd, 
(78 Cent. L. J. 373), Mr. P. V. Hoffman says: “I 
am thoroughly convinced that the jury trial as 
conducted in the United States is the best cal- 
culated to do injustice of any institution that 
can be imagined.” 


The jury is composed of from six to twelve 
men unlearned in the law, unfamiliar with its 
language, and unused to court proceedings. They 
are selected on account of their ignorance of 
such matters. They are asked to hear, under- 
stand and remember all the proceedings and 
evidence during a trial of many days, and to 
comprehend and apply many written instruc- 
tions given to them by the court. These instruc- 
tions are couched in legal phrases and are often 
of the most abstruse character. After being 
agitated and played upon by the speeches of 
trained advocates they are locked in a room 
and required to agree unanimously upon a ver- 
dict. They have had no training for the task 
imposed, are confused and bewildered by the 
strange proceedings, have had no opportunity 
to take or preserve notes of the evidence, and 
usually have but a hazy recollection of what 
has been submitted to them. Most are novices 
in judging credulity and in every way unfitted 
to sift a mass of lies and ascertain the truth. 
Their unanimous verdict is usually unanimous 
in form only. It is often reached after a long 
and bitter wrangle in which those of the 
strongest wills and loudest voices have crowed 
down and brow-beaten their weaker associates 
into an agreement. Often the jury are exhaust- 
ed by the long confinement in the uncomfort- 
able quarters before the result is reached. This 
spurious product of coercion and compromise 
called a verdict seldom represents the honest 
judgment of any one on the jury, and often 
bears no resemblance to justice. For some err- 
or in the proceedings it is liable to be_ set 
aside by the trial court or by the Supreme Court 
to which the case is taken. Then a new trial 
is had, before another jury. The same proceed- 
ings are repeated again and again, causing enor- 
mous expense and loss of time to the parties, 
until patience is exhausted and they settle the 
ease rather than suffer any more losses in try- 
ing to get a just judgment. 


The twelve men on the jury are usually taken 
from occupations in which they are experts, 
and in which their services are valuable to 
themselves and the community. They are forced 
to neglect their own affairs and made captives 
of the law to take part in a proceeding where 
the services are practically worthless. Is it not 
an egregious mistake thus to force men to per- 
form a task for which they possess no skill or 
training? They surely can be of no real as- 
sistance to judges who possess expert knowl- 
edge and skill for their particular duty. 


STRAUSS L. LLOYD. 


Inverness, Florida. 





fecting Insurance Companies or their Contracts, 
upon whatever plan or for whatever purpose 
their business may be conducted, covering all 
United States Courts—all the highest Judicial 
Tribunals of all other English-Speaking Coun- 
tries and all inferior courts within the forego- 
ing jurisdiction whose decisions are reported— 
also reference to all annotations and leading 
articles on Insurance in all Law Journals pub- 
lished in the English language. Vol. 26, for the 
year ending Oct. 31, 1913. By Guilford A. 
Deitch of the Indianapolis Bar, assisted by 
Frank G. West of the Indianapolis Bar. Price, 
$3.50. The Rough Notes Co. Indianapolis. Re- 
view will follow. 








HUMOR OF THE LAW. 


The following exchange of courtesy was re- 
cently chronicled in a German papers’ adver- 
tisements: 

“The gentleman who found a brown purse, 
containing a sum of money, in the Blumenstras- 
se, is requested to forward it to the address of 
the loser, as he is recognized.” 

A couple of days later appeared the response, 
which, although courteous, had an elusive air, 
to say the least: 

“The recognized gentleman who picked up @ 
brown purse in the Blumenstrasse requests the 
loser to call at his house at a convenient day.” 
—Everybody’s Magazine. 


He came into the police st2ztion, his hands 
clenched, and his eyebrows swooping downward 
towards the bridge of his nose. 

“How much do you charge in a case of as- 
sault and battery?” 

“That depends—about twenty shillings.” 

“You can knock the stuffing out of a man for 
that, can’t you?” 

“Possibly.” 

“Can a fellow pay his fine in advance?” 

“If you want to,” laughed the inspector. 

The visitor laid two half-sovereigns on the 
desk. 

“I'm going to lick a man, and I don’t want 
any interference of the police while I do it.” 
And he stalked out, muttering. 

Half an hour afterwards a man came in. Both 
his eyes were puffed, his nose crooked, his cloth- 
ing was hanging on him in rags. 

“Well,” he said, gently, “do 
me?” 

“Can't say that I do.” 

“I’m the man who came in here half an hour 
ago and paid a fine in advance.” 

“Oh! Well, what do you want now?” 

“Would you mind giving me 19s. 6d. back?”— 
Tit-Bits. 
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1. Bankruptey—Act of Bankruptcy.—Appli- 
cation by insolvent debtor to state court for 
appointment of receiver held an “act of bank- 


ruptcy.”—In re Rankin, U. S. D. CG, 210 Fed. 
529. 
2.—_—-Attorney Fees.—A claim for attorney’s 





fees under a stipulation in a mortgage which 
was not due when the petition was filed and 
no services had been rendered is not allowable 
against the bankrupt’s estate.—British & Amer- 
ican Mortgage Co. vy. Stuart, U. S. Cc. Cc. . 
210 Fed. 4265. 


° 
oe 





Pleading.—A proceeding by an adverse 
claimant to recover property in possession of 
a trustee is a “controversy arising in a bank- 
ruptecy proceeding” and the decree therein is 
appealable at any time within six months.— 
In re Gold, U. S. C. C. A., 210 Fed. 410. 

4._—-Preference.—Where a _ transfer by a 

bankrupt is found to be a voidable preference, 
the trustee is entitled to recover the value of 
the property for administration in accordance 
with the provisions of the bankruptcy law, 
though some of the bankrupt’s debts were con- 
tracted subsequent to the transfer.—Covington 
v. Brigman, U. S. D. C., 210 Fed. 499. 
Private Sale.—A referee in bankruptcy 
may properly authorize the trustee in a proper 
case to sell all the bankrupt’s property. at 
private sale.—In re Knox Automobile Co., U. 
S. D. C., 210 Fed. 569. 

6. Rescission.—Where claimant has been 
induced to sell property to bankrupt by fraudu- 
lent. concealment of his financial ¢ondition, the 
sale may be disavowed and the property re- 
covered as against the bankrupt’s trustee, pro- 
vided the claimant elects to rescind within a 














sents all persons interested in the estate, and 
may therefore enforce equitable rights in fa- 
vor of certain creditors.—In re Desnoyers Shoe 
Co., U. S. D. C., 210 Fed. 533. 

8. Bills and Notes—Co-Partners.—A partner, 
who indorses before delivery commercial paper 
signed by his firm, is a “person not otherwise 
a party,” within the Negotiable Instruments 
Law and is individually liable thereon.—Fourth 
Nat. Bank v. Mead, Mass., 104 N. E. 377. 


9. Forbearance.—Giving time to one joint 
maker of a negotiable note does not discharge 
the other joint makers.—Hardy y. Carter, Tex., 
163 S. W. 1003. 

10. Negotiability—A provision in a note 
for the payment of a reasonable attorney’s 
fee did not destroy its negotiable character 
by making the amount to be paid uncertain.— 
Utah Banking Co. v. Newman, Utah, 138 Pac. 
1146. 

11. Promise of Third Party.—Where bank, 
in response to telegram asking whether it 
would pay the W. Company’s checks for a 
specified amount, answered: “Forward your 
checks. They will undoubtedly be taken care 
of by the company when _ presented’—where- 
upon plaintiff advanced the amount of the 
checks to the W. Company, bank held liable to 
plaintiff.—First Nat. Bank of Dunn, N. C. Vv. 
First Nat. Bank, U. S. D. C., 210 Fed. 542. 

12. Protest Fees.—Protest fees are not 
properly chargeable against the maker of a 
note which has not passed out of the hands 
of the original, holder.—Modern Laundry. v. Dil- 
ley, Ark., 163 S. W. 1197. 

13. Carriers of Goods—Delay.—Carrier, with- 
out regard to contract limiting its liability, 
held not liable for delay in delivery caused 
by mob violence.—Leavens v. American Ex- 
press Co., Vt., 89 Atl. 744. 

14. Carriers of Live Stock—Stock Pens.— 
Where reasonably necessary, a railway com- 
pany must keep its stock pens in such condi- 
tion and equipped with such facilities that 
animals confined therein awaiting shipment 
may receive proper care during a reasonable 
time.—Zakrzewski v. Great Northern Ry. Co., 
Minn., 145 N. W. 801. 

15. Chattel Mortgages — Fraud.—Where, 
though a chattel mortgage on a stock of goods 
contained no provision that the mortgagors 
were to remain in possession, sell the goods 
and use the proceeds, such was the under- 
standing of the parties, and there was a tacit 
understanding that the mortgage would be 
withheld from record, it was fraudulent as 
against creditors.—Covington vy. Brigman, U. 
Ss. D. C., 210 Fed. 499, 

16. Common Law—Cessation of Law.—When 
the reasons for a common law rule have ceased, 
the rule itself ceases: such principle presup- 
posing that another rule was in force and was 
the common law at one time, but that condi- 
tions have been changed by Legislature, cus- 
tom, or other cause.—Hageman v. Vanderdoes, 
Ariz., 138 Pac. 1053. : 


17. Compromise and_ Settlement—Check.— 
The acceptance of a check and its collection, 
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knowing that it is tendered in settlement of a 
personal injury claim, will constitute an ac- 
cord and satisfaction.—Missouri, K. & T. Ry. 
Co. of Texas vy. Morgan, Tex., 163 S. W. 992. 


18. Conspiracy—<Acts of Conspirators.—De- 
fendant, one of the conspirators in the offense 
of taking money from the prosecuting witness, 
was not entitled to acquittal on the ground 
that he did not personally take the money from 
such witness, since the act of a co-conspirator 
in taking the money would be the act of de- 
fendant.—Waldon v. State, Ind., 104 N. E. 300. 


19. Contracts — Forbearance.—Forbearance 


to sue is a good consideration for a promise 
to plaintiff to pay any judgment rendered 
against defendant in another action.—Corletto 
v. Morgan, Del., 89 Atl. 738. 


Performance.—Proof of waiver of per- 
formance of a contract by a party entitled to 
performance is equivalent to performance as 
to him.—Wilson v. Renner, N. J., 89 Atl. 758. 

21. Seal.—An 
der seal can be 
of those who are by 
thereto.—Weber v. Columbia 
146 N. Y. Supp. 53. 

22. Corporations—<Attorney Fees.—Where an 
action was prosecuted by a _ stockholder for 
the benefit of the corporation, and, as a result, 
the corporation was enriched to the amount 
recovered, the court properly entered judgment 
in favor of the stockholder against the cor- 
poration for all costs, attorneys’ fees, etc.— 
Zeckendorf vy. Steinfeld, Ariz., 138 Pac. 1044. 

23. Accumulated Earnings.—Until a divi- 
dend has been declared by the directors of a 
corporation acting in good faith, the share- 
holder has no such legal claim upon its ac- 
cumulated earnings as will support an action 
against the corporation § therefor.—Guthrie’s 
Trustee v. Akers, Ky., 163 S. W. 1117. 

24. Foreign Corporation.—An unregistered 

foreign corporation may bring replevin in the 
state courts for personal property owned by 
it in the state; the action not being one to 
enforce a contract growing out of business 
transacted within the state—Duroth Mfg. Co. 
v. Cauffiel, Pa., 89 Atl. 79% 
Fraud.—A Court of Chancery may re- 
against the operation of fraudulent ac- 
tion of a board of directors of a corporation 
at the instance of a single stockholder in the 
absence of intervening rights of innocent third 
parties.—Merriman y. National Zine Corpora- 
tion, N. J., 89 Atl. 764. 

26. Covenants—Running With Land.—A 
railroad company and its grantor of a right 
of way may contract with reference to the dam- 
ages resulting from the operation of trains or 
the use of the right of way. Such a contract, 
if duly recorded, would run with the land and 
protect the company as against subsequent 
owners.—Chesapeake & O. Ry. Co. v. May, 
Ky., 168 S. W. 1112. 

27. Criminal Evidence—Cross-Examination. 
—Where an accomplice was offered to prove 
the crime, accused could not demand a prelim- 
inary examination to show that his testimony 
Was procured by duress: that being a matter 
for cross-examination.—State v. Miller, Wash., 
138 Pac. 896. 


20. 








action upon a contract un- 
maintained only in the right 
its express terms parties 
Amusement Co., 
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28. Criminal Law—Rape.—The generai rule 
that proof of other offenses is inadmissible, un- 
less part of the res gestae, does not apply to 


rape cases.—Flowers v. State, Okla., 138 Pac. 
1041. 
29. Sanity.—The law favors the prosecu- 





tion with the presumption of sanity; but if, 
with all the evidence, including the presump- 
tion of sanity, there is a reasonable doubt as 
to accused’s sanity, the jury should acquit.— 
De Rinzie v. People, Colo., 138 Pac. 1009. 


30. Similar Acts.—In a prosecution for 
selling coal by short weight with intent to de- 
fraud, evidence of short weight sales to others 
at about the same time upon the same scales 
held competent to negative mistake in the 
sale charged.—State y. Mor, N. J., 89 Atl. 755. 








rule of 





31. Curtesy—Equity.—Under the 
equity, regarding that done which ought to 
be done, one marrying a woman with notice 
that she has made a binding+«contract to con- 
vey land acquired no right of curtesy in the 
land, as against the one contracted with.— 
Dooley v. Merrill, Mass., 104 N. E. 3465. 


32. Damages—Health.—The that the 
physical condition or health of street car 
passenger, injured in a derailment, is such that 


fact 
one 


she received a more serious injury than she 
would have received had her health been in @ 
better condition, or than another passenger in 
better health would have received, is not a 
defense to an action for such damages, or a 
ground for reducing the damages recoverable. 
—Patterson v. Springfield Traction Co., Mod., 


163 S. W. 955. 


33.——Nominal Damages.—Where the evi- 
dence showed a breach of contract, plaintiff 
was entitled to recover nominal damages, not- 
withstanding there was no evidence of dam- 
ages.—Caswell vy. J. S. McCall & Sons, Tex., 163 
Ss. W. 1001. 

34.——Nominal Damages.—Where the only 
matter in issue is the vindicatien of legal rights 
damages will suffice.—Diana Shooting 
Kohl, Wis., 145 N. W. 815. 

35. Speculative.—Evidence of a 
al and purely speculative character as to the 
possible future results of plaintiff's injuries 
may not be admitted, and the issue of his per- 
manent injury thereon submitted.—Hess v. 
Methodist Book Concern, 146 N. Y. Supp. 143. 


nominal 
Club v. 
conjectur- 





principal ob- 
because of the 
the reasonable 


36. Divoree—Separation.—The 
ject of a decree of separation 


husband’s extreme cruelty is 


protection of the wife against future prob- 
able acts of cruelty.—Pittis v. Pittis, N. J., 89 
Atl. 749. 

37. Easements — Subsurface Rights.—Where 


an easement for a right of way is granted to 
a railroad, the owner of the fee remains the 
owner of all mineral in the land and may make 
all lawful use of it, so long as he does not in- 
terfere with the free use of the right of way.— 
Cincinnati, C., C. & St. L. Ry. Co. v. Simpson, 
Ind., 104 N. E. 301. 

38. Eminent Domain—Damages.—A railroad 
company, which, without the consent of the 
owner of land and without assessment of dam- 
ages, appropriates it for its own use, is liable 
to the owner for damages, though he may have 
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acquiesced in the taking.—Cincinnati, C., C. & 
St. L. Ry. Co. v. Simpson, Ind., 104 N. E. 301. 


39. Foreign Corporation.—A foreign cor. 
poration which has complied with the laws of 
the state governing its right to do business 
therein may exercise the right of condemna- 
tion under the state statutes.—Deseret Water, 
Oil & Irrigation Co. v. State, Cal., 138 Pac. 981. 





40. Municipality—A municipality has a 
paramount right to appropriate property need- 
ed for city water supply, though it had been 
previously appropriated by a quasi public cor- 
poration for the development of hydroelectric 
power.—Cuyahoga River Power Co. v. City of 
Akron, U. S. D. C., 210 Fed. 524. 

41. Frauds, Statute of—Memorandum.—While 
a contract for the sale of lands must describe 
them with reasonable certainty within the stat- 
ute of frauds, the lands may be described by 
reference from one writing to another.—Greg- 
ory Co. v. Shapiro, Minn., 145 N. W. 791. 

42. Garnishment—Ambassador.—The writ of 
foreign attachment will lie against a nonresi- 
dent whose domicile is within the state, though 
he is an ambassador residing at a foreign court. 
Raymond v. Leishman, Pa., 89 Atl. 791. 

43. Guaranty—Notice.—Upon direct promise 
of guarantor at the guarantee’s request, to 
make the guaranty binding it was only neces- 





sary that the guarantee act upon it, and no- 
tice of his acceptance was not necessary.— 
Falls City Const. Co. v. Boardman, Ark., 163 
S. W. 1134. 


44. Husband and Wife—Agency of Wife.— 
Where goods furnished a wife were necessaries, 
in the absence of contract limiting liability 
and of proof that the husband had already sup- 
plied similar articles or given notice not to ex- 





tend credit, the presumption is that she con- 
tracted as agent for her husband, and he is 
liable—Baccaria v. Landers, 146 N. Y. Supp. 
158. 

45.——Place of Contract.—A contract between 
a husband and wife, valid under the laws of 
the state where executed, is enforceable in the 
state.—Shane v. Dickson, Ark., 163._S. W. 1140. 

46. Separate Property.—A husband and 
wife may orally agree that compensation for 


services rendered by the wife to another should 
be her separate property.—Gage v. Gage, Wash., 
138 Pac. 886. 

47..—-Tenancy in Common.—The presumption 
that in case of a conveyance to a married 
woman and husband, she 
common may be rebutted by other testimony.— 
Volquards v. Myers, Cal., 138 Pac. 963. 

48, Torts of Wife.—At common law the 
husband is liable for the torts of his wife 
committed during coverture.—Hageman y. Van- 
derdoes, Ariz., 138 Pac. 1053. 

49. Insuranece—Ineligible 
the constitution of a beneficiary association 
declares saloon keepers ineligible to member- 
ship, neither the supreme officers nor any lo- 
cal lodge can admit a saloon keeper or validate 
his membership certificate——Krecek y. Supreme 





Members.—Where 





Lodge of Fraternal Union of America, Neb., 
145 N. W. 859. 

50. Renewal of Policy.—An insurance 
agent having authority to solicit insurance, 


settle the terms of insurance, and to issue and 


takes as a tenant in. 





renew policies, has authority to make a pre- 
liminary parol contract to issue or renew a 
policy about to expire.—Firemen’s Fund Ins. 
Co. of San Francisco, Cal. y. Searcy, Ky., 163 
Ss. W. 1103. 

51. Waiver.—A subordinate body’s waiver 
of strict compliance with a requirement of the 
laws of a benefit society that dues and assess- 
ments be paid promptly held binding on the 
superior body, though it had no knowledge of 
conduct of the subordinate body, on which the 
waiver was based.—Dougherty v. Supreme 
Court of Independent Order of Foresters, Minn., 
145 N. W 13 





52. Judgment—Res Judicata—A judgment 
in a suit between the same parties and involv- 
ing the same controversy, in a state court hav- 
ing jurisdiction of the parties and subject- 
matter, is res judicata of a similar suit in a 
federal court, though the suit in state court 
was instituted subsequent to the action in the 
federal court.—Case v. Mountain Lumber Co., 
U. C., 210 Fed. 565. 

53. Landlord and Tenant—Attornment. — A 
tenant in possession may lawfully attorn to a 
third party who has purchased the landlord’s 
title at execution sale.—Hartzog v. Seeger Coal 
Co., Tex., 168 S. W. 1055. 

54, Term. Where a tenant: remains in 
possession with the landlord’s consent after 
the expiration of his term, under a lease for 
years, the law implies a subsequent tenancy 
from year to year.—Dietrick v. O’Brien, Md., 
$9 ACL. Ti. 

55. Wife of Tenant.—A wife, who occupied 
premises under a lease to her husband, had no 
greater rights, as against the lessor, for in- 
juries from defects in the premises, than had 
her husband.—Rolfe vy. Tufts, Mass., 104 N. E, 
341. 











56. Libel and Slander—Privileged Communi- 
cation.—Allegations in a pieading cannot serve 
as a basis for a libel suit where it does not 
clearly appear that they were not pertinent, 
material, or relevant to the controversy.—Ham- 
mer v. Forde, Minn., 145 N. W. 810 

57. Life Estates—Accumulated Earnings.— 
The accumulated earnings of a corporation be- 
fore the declaration of a dividend are not in- 
come, as between the life tenant and the re- 
mainderman in trust for whom shares in such 
corporation are held, so long as the shares re- 
main a part of the trust estate.—Guthrie’s 
Trustee v. Akers, Ky., 163 S. W. 1117. 

58. Taxes.—A life tenant should be as- 
sessed for taxes as owner during the contin- 
uance of the life estate.—Sheppick vy. Sheppick, 
Utah, 138 Pac. 1169. ‘ 

59. Master and Servant—TI alse Imprisonment. 
—A female private detective, who was em- 
ployed by a store company, was acting within 
the scope of her employment in following plain- 
tiff from the store under the supposition that 
she had stolen goods, and procuring her arrest 
by a policeman away from the store.—L. S. 
Ayres & Co. v. Harmon, Ind., 104 N. E. $15. 

50. Mechanics Liens—Remedial.—The gen- 
eral theory upon which all labor liens are 
based is that they are remedial in their nature 
and intended to assist the laborer to obtain a 
just price for his services.—Lamb y. Goldfield 
Lucky Boys Mining Co., Nev., 138 Pac. 902. 

61. Waiver.—Any lien claimant may waive 
his right to a lien, either by not filing a no- 
tice of his intention to claim a lien within the 
time prescribed by statute, or by informing 
the owner that he has received payment from 
the original contractor, or that he will not in- 
sist on his right to file a lien—West v. Pinks- 
ton, Utah, 138 Pac. 1152. 

62.. Mortgages—Caveat Emptor.—The doc- 
trine of caveat emptor applies in sales under 
trust deeds, and a purchaser must see that the 
trustee has in every way followed the direc- 
tions described by the trust deed.—Stratton v. 
Murray, Colo., 188 Pac. 1015. . 


_ 63. Tax Sale.—A mortgagee may acquire 
title to the mortgaged premises by purchase at 
PO sale.—Price v. Salisbury, Okla., 138 Pac. 
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64. Municipal Corporations—Governmental 
Function.—The construction and maintenanve 
of sewers is not a governmental function so as 
to exempt the municipality from liability for 
negligence in maintaining them, but is a pow- 
er exercised for the benefit of the municipality 
and its citizens.—Sanborn v. Village of Enos- 
burg Falls, Vt., 89 Atl. 746 


65. Navigable Waters—Riparian Rights.— 
Riparian rights are property which will be pro- 
tected by the courts, and a riparian proprietor 
entitled to the flow of a stream of pure and 
wholesome water may enjoin pollution of the 
stream.—Houston Transp. Co. yv. San Jacinto 
Rice Co., Tex., 163 S. W. 1023. 


66. Negligence—Independent Contractor.— 
The defense of independent contractor is not 
available in an action for damages from acts 
done in violation of a duty imposed by law up- 
on the party liable for the injury.—Cincinnati 





Cc. &é& Ry. Co. v. Simpson, Md., 104 N. 
E. 301. 

67. Independent Contractor.—The owner 
of property is not responsible for its negli- 


gent use by an independent contractor to whom 
possession has been given for a lawful pur- 
pose.—Connell vy. Harris, Cal., 138 Pac. 949. 


68. Intermeddler.—There is ordinarily no 
duty resting upon the owner of property to so 





care for it that a wrongful intermeddler shall 
not be exposed to danger.—Dahl v. Valley 
Dredging Co., Minn., 145 N. W. 796. 


69. Partition—Improvements.—In partition, a 
court of equity will take. into consideration, 
and award the cotenant in possession equitable 
compensation therefor, leaving only the realty 
without the improvements to be divided.—Ven- 
tre v. Tiscornia, Cal., 138 Pac. 954. 


70. Jurisdiction.—The fact that decedent at 
his death only had an undivided half interest 
in certain land, which was a part of that sought 
to be partitioned, while the other half was 
owned by nonresidents who were not parties, 
and whose interest was not sold, would not 
deprive the circuit court of jurisdiction to sell 








the land.—Roessner v. Mitchell, Md., 89 Atl. 
722. 
71. Practice.—-Complainant cannot be de- 


prived of her right to proceed with a partition, 
her title being undisputed because of a con- 
troversy between defendants as to the title of 
one of them—Margate Co. y. Penrose N. J., 89 
Atl. 749. 

72. Payment—Evidence.—A plea of payment 
renders admissible evidence of payment in any 
form as by any agreement between the parties 
which would operate as an extinguishment of 
the debt, such as provision by a will which has 
been accepted admissible.—Newcomb v. La Roe, 
146 N. Y. Supp. 133. 

73. Prineipal and Surety—Compulsory Pay- 
ment.—A payment by a surety is compulsory 
where there is a clear legal duty to pay which 
is enforceable by judgment and execution, even 
though made before maturity of the debt.—A. 
er & Bros. Co. v. Kann, Pa., 89 Atl. 

‘e 


74. Process—Publication Service—A judg- 
ment quieting service was void where the affi- 
davit for publication of summons was made 
by plaintiff’s attorney, and was on information 
and belief as to material matters, and did not 
show that plaintiffs did not know defendant’s 
residence, or show why plaintiffs did not make 
oe Seen ne aere v. Gibson, Colo., 138 Pac. 

75. Rape—Corroboration.—Positive testimony 
of prosecutrix to an assault with intent to 
rape, though uncorroborated, is sufficient to 
ee v. McPherson, Ore., 138 Pac. 

od. 

76. Corroboration. The uncorroborated 
testimony of the prosecutrix in a rape case is 
insufficient to sustain a conviction, where it is 
contradictory, or her reputation for veracity 
is impeached and defendant’s testimony in de- 
nial is corroborated.—State y. Trego, Idaho, 138 
Pac. 1124. fi 

77. Release—Fraud.—Where an injured em- 
ploye is induced by fraudulent representations 
to sign a release without reading it, his fail- 











ure to read it will not prevent him from as- 
serting its invalidity.—Missouri, K. & 
Co. of Texas v. Morgan, Tex., 163 S. W. 


78: Sales—C. O. D.—Where no time of pay- 
ment for goods sold is fixed, the law_ presumes 
that payment was to be made upon delivery.— 
Baccaria v. Landers, 146 N. Y. Supp. 158. 

79. Speeifie Performance—Oral Contract.— 
To warrant specific performance of an oral con- 


: es 
992. 


tract to bequeath property, the contract must 
be reasonable.—Robertson v. Corcoran, Minn., 
145 N. W. 812. 

80. Parol Contract.—To enforce specific 





performance of a parol contract to purchase 
realty, the plaintiff must have been placed in 
possession under the contract; a possession be- 
gun under a prior tenancy or other arrange- 

Larsen, 


ments being insufficient.—Tonseth v. 
Ore., 138 Pac. 1080. 
81. TYerts—Aiding and Abetting.—One who 


to commit a tort, 
or joins in its commission, is responsible for 
all the injury done, whether specifically au- 
thorized or not; both in such case being indi- 
vidually liable for the tort.—Cincinnati, C., C. 
& St. L. Ry. Co. v. Simpson, Ind., 104_N. E. 301. 

82. Disease—At common law the occurring 
of a disease or harm to health is such a per- 
sonal wrong as to warrant a recovery, if the 
other element of liability for tort are present. 
—In re Hurle, Mass., 104 N. E. 336. 


counsels or assists another 





83. Trusts—Ex Maleficio—A trust ex male- 
ficio can arise only at the inception of the 
title, from fraud practiced in obtaining the 
title, and cannot be created by subsequent 
declarations acknowledging its existence. 
Turney v. McKown, Pa., 89 Atl. 797. 


84. Waters and Water Courses—Prescription. 
—Twenty years’ open, continuous, adverse user 
will raise the presumption that the user began 
under a claim of right.—Walley v. Wiley, Ind., 
104 N. E. 318. 

85. Prescription.—Notorious, continuous, 
and uninterrupted use of the water of a stream 
for more than ten years, with the knowledge 
and acquiescence of the persons having the 
prior right; held to give the user such pre- 
scriptive right to the continued use thereof as 
entitled him to enjoin interference therewith. 
—Roseberry y. Clark, Cal. 138 Pac. 923. 

86. Running Water.—The reason. that 
there can be no property in the corpus of the 








water of a non-navigable stream is not be- 
cause it is dedicated to the public, but be- 
cause there can be no possession of running 


water so as to give ownership.—Pamer v. Rail- 
road Commission of California, Cal., 138 Pac. 
997. 

87. Wills—Animus Testandi.—The act of a 
testator in calling a paper signed and executed 
by him a will establishes animus testandi, and 
an invitation to witness a will implies animus 


testandi.—In re Mittnacht’s Will, 146 N. Y. 
Supp. 171. 
88. Construction.—General words in a will 





may be restricted by particular words, to cov- 
er less than their natural import, when such 
restriction is justified by the context, as wnere 
bequests are made by words of enumeraton 
coupled in the same clause with words of gen- 
eral description when the latter will be con- 





fined to things ejusdem generis.—Webb  v. 
Webb, Ark., 163 S. W. 1167. 

89. Evidence.—In will contests involving 
testamentary capacity, the evidence should be 


permitted to take a wide range.in order that 
every fact throwing light on the issues may 
be brought out.—Bramel’s Ex’r v. Crain’s Guar- 
dian, Ky., 163 S. W. 1125. 

_ 90. Foreign Will.—The probate of a for- 
eign will is free from collateral attack for err- 
or either in proof of execution or residence of 
the testator.—In re Zollikofer’s Will, Cal., 138 
Pac. 995. 








91.— Insane Delusions.—That testator was 
suffering from insane delusions, but not from 
general insanity, did not invalidate his will, 


where such delusions did not directly cause the 
will, or cause it to be different from what it 


would otherwise have been, or control testa- 
a mind.—Iu re Hart’s Estate, Pa., 89 Atl. 
816. 
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